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LAW ON JUVENILE CRIMINAL OFFENDERS AND CRIMINAL JUSTICE PROTECTION OF UNDERAGE PERSONS

Throughout the history of court trials related to juvenile delinquents, it has been obvious that a young person who committed a crime was treated differently than an adult offender. It has been therefore proven as essential to treat the specificity of a given crime and the juvenile offender independently from criminal offences of adults, and to separate juvenile criminal offences from the comprehensive subject of crime treatment. 

In England, minors were tried according to the “parens patrie” principle – the state was the sole guardian of all minors requiring care and protection; the Statute of the City of Dubrovnik contained a clause that said that only the Prince and the curia may “at their own discretion” punish the juvenile delinquent; the court in Chicago was in 1899 given a specific authority to conduct criminal proceedings against juveniles who have violated the law or any other regulations (city or municipal), against neglected juveniles and those who require assistance and protection.  
The Chicago court is referred to by theoreticians as the first court established for trial and treatment of juvenile delinquents that has later become a model for spreading the special juvenile judiciary idea not only in the U.S. but also throughout the world. This court contained elements of contemporary juvenile judiciary – a special hall for court trials, specifically appointed judges (but not necessarily qualified), separate court registries, surveillance officers, collecting regular reports from institutions where juveniles were staying, etc. 


By adoption of the Law on Juvenile Criminal Offenders and Criminal-Justice Protection of Underage Persons (hereinafter referred to as ЗМ), on 1 January 2006, the juvenile trials in our country were placed under the jurisdiction of either regular district courts with criminal departments and special judges and councils prosecuting juvenile offenders, or the independent Juvenile Department within the District Court in Belgrade (as the only court in Serbia) composed of five judges who only deal with juvenile justice. 

 Juvenile judges are professionally trained and qualified judges who possess a special knowledge on children’s rights and youth delinquency, two fields that are regarded as prerequisites for all other parties partaking in juvenile procedures, i.e. prosecutors, attorneys and the police. 
The above mentioned law made a significant step forward in the process of criminal justice system reform in Serbia and its harmonisation with the relevant international standards involving the introduction of elements of restorative justice, alterative punishment and prosecution of criminal offenders into our traditionally retribution based criminal justice system. 

This law places the principle of education and rehabilitation above the principle of punishment.  

The ЗМ may also be applied to persons of a certain age that fall between the upper and the lower age limit for minors determined as such by the legislator.


A minor or an underage person is a person who, when committing a criminal offence is at least 14 but not older than 18 years of age.  
This age range encompasses two categories of persons.  The two categories are derived from the fact that young individuals belonging to this age spread (ages 14 to 18) do not experience the bio-psychological development and social maturation at the same time and in the same manner and that has to be taken into consideration when deciding on their position in the criminal procedure in terms of pretrial detention and the possibility of application of juvenile detention.  
- A younger minor is a person who has committed a criminal offence and is at least 14 but not older than 16 years of age. 
- An older minor is a person who has committed a criminal offence and is at least 16 but not older than 18 years of age. 
A person who is younger than 14 when the criminal offence has been committed is to be categorized as a child, and such a person cannot be criminally prosecuted, nor can criminal sanctions or any other measures provided by law be imposed against such a person.  
These are younger individuals who have not yet reached a given degree of biological and psychological development, i.e. maturity that may enable them to properly judge their actions and manage them. Their behavior is primarily a result of the lack of care and parental care. 
Therefore, when persons younger than 14 commit even the most serious crimes under the law – regardless of the severity and the nature of crime, such as murder, rape (biological development does not have to necessarily follow their intellectual, psychological, emotional and other development, as seen in practice), violent behavior, participation in a group that engages in criminal behavior, violation of personal integrity that leads to disfigurement and permanent health damages, etc. – they are not tried before the court, rather their behavior remains in the domain of intervention of the competent guardianship authority who is obligated to within its authority take appropriate measures aimed at removing the causes that led to such behavior.  
The age limit used to determine possibilities for applying criminal justice measures against such persons varies depending on the country, and is mainly between 12 and 14 years of age, while in some African states it is somewhat lower. Legal theorists in our country hold opposing views and arguments regarding the lower age limit – one argue that it should be lowered while others argue that is should be raised.  However, that is a complex and serious matter that calls for a multidisciplinary approach from both scientific (psychology, sociology, pedagogy, medicine, psychiatry, and so on), and expert public, as well as the one of the most sensitive issues when considering amendments the specified part of the mentioned law and its adjustment to everyday life.  
Based on the current 3M, a corrective measure as a basic sanction shall be imposed against a juvenile offender as the primary response of the society to their criminal behavior, while exceptionally (but not necessarily) for the most severe criminal acts and under rigid conditions set by the law a juvenile imprisonment may be imposed against a specific category of persons:  
· If the criminal offense was committed by an older minor (ages 16 to 18), 
· If the prescribed punishment for that given criminal offense is more than five years of imprisonment,
· If there is a high degree of guilt, and 
· Based on the nature and the severity of the criminal offense. 
Of course, the court might assess that in the concrete case it would not be justifiable to impose corrective measures. 
A high degree of guilt represents a factual question that is assessed in every concrete case and derived from the general assessment of minor’s personality and all subjective and objective circumstances that were relevant for the committed criminal offense.  
In the case of the absence of at least one of the above-mentioned conditions, regardless of the severity of a committed criminal offence and its nature, juvenile prison sentence cannot be imposed.   


Juvenile imprisonment is imposed against juvenile delinquents who are characterized with a high degree of upbringing disrepair. Therefore, in such cases it is necessary to place their personality under a more intensive and extensive influence and conditions present in institutes specialized for the enforcement of such sanctions.  
Juveniles serve a prison sentence in juvenile prisons separately from adult convicts. The Valjevo Penitentiary is used only as a juvenile prison.  Undertaking measures of social and pedagogical character ought to influence and steer juvenile criminal offenders to take responsibility for their behavior and refrain from such behavior in the future. 
Juvenile prison sentence may not be shorter than 6 months nor longer than 5 years, and may be imposed in the duration of 10 years only for: 

- Criminal offenses, for which а penalty of 20 years of imprisonment or a more severe penalty is prescribed, 
- At least two criminal offences for which a penalty of 10 years of imprisonment or a more severe penalty is prescribed. 

In the Juvenile Penitentiary in Valjevo a convicted juvenile person may stay until they turn 23, and exceptionally longer if required, for example for the purpose of finishing education, but until the age of 25 at the latest, and in those cases they are transferred to a special department of the penitentiary. 

If by the age of 23 the convicted person has not served a prison sentence he/she is to be transferred to a penitentiary where adults serve their sentence.  
Females serve a half of their juvenile prison sentence in the specific department of the criminal justice penitentiary for females.  

Causes of the most severe criminal offences for which a juvenile prison sentence may be imposed against juvenile offenders if all other conditions stated on page 3, paragraph 3 of this paper are met, are almost always trivial – with rather insignificant triggers: severe profanities or insults, anger, affiliation with different fan groups, low degree of self-control, physical aggression due to wrongly interpreted look or a song, verbal conflict with a stranger with no reason, influence of alcohol and drugs, boredom and indifference for organizing one’s free time in a constructive manner, presence of peer groups that make one feel braver and more valuable, quarrels over dogs or fan scarf, revenge of the group that acts as a self-proclaimed “protector” of other boys from the neighborhood or specific schools, and all aimed at securing personal predominance and popularity, etc. 

The manner in which the most serious crimes are committed is usually characterized by a high degree of cruelty and brutality: 

- By shooting a victim to the very last bullet;

- By using baseball bats, daggers, knives, poles, with numerous strokes and swings; 
- By repeatedly stabbing a knife, although a victim ceased to show resistance; 
- By wrapping a victim in unconscious state with scotch tape and throwing him/her in a channel full of water in order to disguise the seizure of mobile phones; 
- By throwing an 11-year old boy who cannot swim from Brankov’s Bridge in the Sava River just for fun and to check whether he really can or cannot swim; 
- By throwing a boy out of a train moving at full speed; 
- By physically or sexually assaulting a much older person the juvenile offender knows and has visited with parents, followed by murder by strangling and mutilation to cover the preceding crime; 
- For the purpose of obtaining money, taking one’s life by stabbing the old neighbor and causing severe bodily injuries to his wife with whom the juvenile perpetrator and his family were in good neighborly relations, have visited and helped each other; 
- By robbing banks, gas stations, jewelries, post offices in the city, during the day by using tools and weapons, and taking a substantial amount of money to be spent in betting shops, coffee shops, on clothes, tennis shoes, and so on.  

 The procedure for examining the case of a minor who committed a serious crime before the court, that ought to produce criminal sanctions is not as legally complicated as it is delicate and sensitive.   

Judicial councils have constant dilemmas of both professional and human nature when making a decision.  Namely, whether in making the decision the priority should be given: 

- To the rehabilitation of minors or the imposition of a sanction corresponding to a committed offense; 

- To providing assistance rather than repression and punishment; 

- To a court decision in a concrete case (specific prevention) or should the needs of protecting the society be satisfied (general prevention). 

Mentioned dilemmas are not as pronounced when adult offenders are in question.  

 Decisions sanctioning juvenile offenders must be adequate in terms of conditions and severity of offenses on the one hand, and on the other in terms of future welfare of such young individuals, since they are protagonists of our progressive future and every society is interested in raising and upbringing young generations.  However, it must not be forgotten that in the fight against juvenile crime, from whose ranks many adult delinquents begin their “career” the society is primarily fighting against crime in general. 

I leave these dilemmas to young participants who when introduced with the above presentation can through examples from everyday life present their suggestions and arguments FOR and AGAINST adequate and purposeful reaction from the state and legislators regarding wanton and cruel juvenile delinquency. 

In these dilemmas, it is inevitable to reflect on preventing the occurrence of such forms of behavior, since it is generally known that neither sanctions nor the imminent punishment are sufficient to dissuade a person from committing a criminal offense.

For the purpose of prevention it is essential for judges, prosecutors and the police to visit the natural environment of the young.  They need to establish a direct contact, talk to them and inform them about regulations, rules and legal responsibilities.   

However, in addition to all these, from the standpoint of organized and comprehensive prevention, it is necessary to encourage the process of personality development, and to establish an adequate system of values and role models that can, instead of aggressive behavior, be promoted through the media as socially acceptable and successful. 
Juvenile Judge of the District Court in Belgrade 
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